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by the Federal Employers' Liability Act. New York Central R. R. v. Porter 
(March 3, 1919) U. S. Sup. Ct. Oct. Term, 1918, No. 134. 

The decision is another illustration of the difficulty of determining whether 
an act of an employee falls within interstate commerce. See Flynn v. New 
York, S. & W. R. Co. (1917, N. J. Sup. Ct.) 101 Atl. 1034. The test sought to 
be applied to each case is whether the employee at the time of the injury was 
engaged in interstate transportation or work so closely related to it as to be 
practically part of it. Shanks v. Delaware, L. & W. R. R. (1916) 239 U. S. 
556, 36 Sup. Ct. 188. If the court decides he was, there can be no recovery 
under the state Workmen's Compensation Acts. New York Central R. R. v. 
Winfield (1917) 244 U. S. 147, 37 Sup. Ct. 546. See (1917) 27 Yale Law 
Journal, 135; (1916) 25 ibid. 497. 

Indictment — Grand Jury — Public Examination of Witnesses. — The 
defendant filed a plea in abatement to an indictment charging him with receiv- 
ing a stolen automobile, but was tried and convicted. The facts, stated in the 
plea and admitted by the commonwealth, were that while the cause was being 
heard by the grand jury one or more persons, witnesses in the case, were in the 
grand jury room while other witnesses were testifying. Held, that the plea in 
abatement was sufficient. Comonwealth v. Harris (1919, Mass.) 121 N. E. 409. 

The court decided that the wrong complained of was the violation of a sub- 
stantial right guaranteed by the Bill of Rights which made an indictment or 
presentment of a grand jury essential to the validity of a conviction in cases of 
prosecution for felonies ; that an "indictment" must be found in pursuance 
of methods of grand juries established in England and Massachusetts, the oath 
of which is still to keep secret "the commonwealth's counsel, your fellow's, 
and your own." For a criticism of the grand jury system, see (1906) 15 Yale 
Law Journal, 178. 

Insurance — Form of Policy — Noncompliance with Statute — Effect of 
Approval by Commissioner. — A statute providing for a standard accident and 
health insurance policy, required that any portion of a policy which purported 
"by reason of circumstances under which a loss is incurred, to reduce the indem- 
nity . . . shall be printed in bold faced type and with greater prominence 
than any other portion of the text of the policy." The defendant issued to 
the plaintiff such a policy with the clause not printed in bold faced type. The 
insurance commissioner approved the form of the policy in question but warned 
the defendant of the above statute. The plaintiff was injured under circum- 
stances covered by this clause which the defendant set up as a defense against 
payment of the whole amount of the policy. Held, that under the act the clause 
was no defense. Williams v. Travelers' Ins. Co. (1918, Wis.) 169 N. W. 609. 

This decision seems sound, in view of the fact that the statute is unambigu- 
ous. The court applied the general doctrine that contemporaneous or executive 
construction of a statute is of no weight with the court when the terms and 
meaning of the statute are clear. See 36 Cyc. 1139, note 57; and 1142, note 73. 
This statute is an example of the ever growing legislation relative to insurance 
and the standardization of policies other than those covering death and fire. Cf. 
(1918) 28 Yale Law Journal, 193. 

Life Insurance — Assignment — Change of Beneficiary. — One Anderson 
took out two policies of life insurance with his wife as beneficiary. Both con- 
tained clauses setting out the formalities for changing the beneficiary and 
assigning the policies. Anderson assigned the said policies to the defendant 
as security for a loan. After his death the plaintiff, who was still named as 
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beneficiary of the policies, sued the defendant for the proceeds. Held, that she 
could recover, as the assignment did not of itself change the beneficiary. 
Anderson v. Broad Street National Bank (1918, N. J. Eq.) 105 Atl. 599. 

It seems clear that an assignment of a policy transfers the powers and rights 
thereunder and vests them in the assignee. See (1918) 27 Yale Law Journal, 
1083. But the principal case is sound in holding an assignment not to be of 
itself an exercise of the power to change the beneficiary. For a distinction 
between the various powers of the holder of a policy, see (1919) 28 ibid., 603. 

State Liability to Suit — Injunction Against Tort — State Will Not be 
Enjoined From Bombing Practice in Aviation School. — The owner of a farm 
in Germany sought to enjoin the Government from practicing bomb dropping 
in a neighboring aviation school, which practice he claimed endangered his 
workmen and interfered seriously with his use of the farm. Held, that the 
injunction could not be granted. Oberlandesgericht Koenigsberg, Sept. 20, 1917, 
printed in (1918) 45 Clunet, 1294. 

The court concluded that bombing was an exercise of the sovereign military 
power and that the farm might be considered as requisitioned for military 
purposes during the bombing practice. If the farmer was injured the court 
said he might bring an action against the state for damages. In the United 
States, neither an injunction nor damages could probably be obtained in a 
similar case, because the injury, if any, arises out of tort. The line of division 
between the appropriation of private property for the public use and the uncom- 
pensated injury by the state to which all private property is subject, is not 
clear and will doubtless continue to be worked out empirically. See Langford v. 
United States (1879) 101 U. S. 341 ; United States v. Great Falls Mfg. Co. (1884) 
112 U. S. 645, 5 Sup. Ct. 306; United States v. Lynah (1903) 188 U. S. 445, 23 
Sup. Ct. 349. 

Torts — Mental Suffering — Delay in Transporting Dead Body. — Owing 
to the negligence of the defendant, the body of the plaintiff's deceased father 
was not placed on a certain train. As a result, it was necessary to postpone 
the funeral four hours, which postponement caused the plaintiff to suffer a 
severe mental and nervous shock from which she did not recover for several 
days. Held, that there could be no recovery, as there was no physical tort 
resulting in injury to person or purse. McNeal v. Seaboard Air Line Ry. 
(1919, Ga.) 98 S. E. 409. 

For a discussion of the right to recover for mental suffering where there is 
no "physical invasion" of the plaintiff's rights, see (1919) 28 Yale Law 
Journal, 508. On mental suffering generally, see Recent Case Notes, p. 707, 
supra. 

Trusts — Expectancy — Subject of Execution. — Realty was conveyed to a 
trustee who, upon the death of the grantor, was to convey to the heirs of the 
grantor. The trustee was empowered, if he so desired, to reconvey to the 
grantor at any time, and terminate the trust. While the grantor was alive, his 
daughter conveyed her interest under this trust to her husband. The plaintiffs, 
judgment creditors of the husband, sought to subject the interest to their lien. 
Held, that the interest of the husband was a mere expectancy and not subject 
to execution. Doctor v. Hughes (1919, N. Y.) 122 N. E. 221. 

The court reasoned that the direction to convey to the settlor's heirs was 
equivalent to the reservation of a reversion, not to the creation of a remainder ; 
they would take, if at all, by descent and not by purchase ; and their interest was 
subject to be barred by deed or will. They thus had, during the settlor's life, a 



